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A rbitration has become one of 
the most effective and fre-
quently used methods for set-

tling international commercial disputes 
involving parties from different jurisdic-
tions. Typically, the legal grounds for re-
ferring a dispute between the parties to 
arbitration is either a separate arbitration 
agreement or an appropriate arbitra-
tion/ dispute resolution clause included 
in the principal contract governing the 
business relations between the parties. 
However, there is also another basis for 
parties to refer their dispute to arbitra-
tion, which is particularly applicable to 
cases when a state is a party to the dis-
pute, and this is an international bilateral 
or multilateral treaty.

In practice (and also for the purposes 
of this article) arbitration based on a sepa-
rate agreement or an arbitration clause in-
cluded in the principal contract between 
the parties is sometimes called “contrac-
tual arbitration”, whereas arbitration 
based on a bilateral or multilateral treaty 
is called “treaty arbitration”. The focus of 
this article is the special legal regime ap-
plicable to treaty arbitration.

The foundation of treaty 
arbitration

International treaties on the basis of 
which treaty arbitration may be initi-

ated include: (1) bilateral treaties for 
the promotion and protection of invest-
ments (BIT), which have been widely 
and rather actively concluded by dif-
ferent states worldwide and whose 
principal aim is to provide protection 
to foreign investors and investments in 
host countries; (2) the North American 
Free Trade Agreement (NAFTA) con-
cluded by the United States of America, 
Canada and Mexico; and (3) the Energy 
Charter Treaty (ECT).

Treaty arbitration based either on 
a BIT and/or the ECT may be applica-
ble to Ukraine. Presently, Ukraine is a 
contracting party to more than 60 BITs 
and it is expected that the number of 
BITs will grow with the development 
of Ukraine’s international relationship 
with other countries.

On the other hand, the ECT was 
signed in 1994 and came into force on 
16 April 1998. As of March 2002, there 
were 52 signatories of the ECT, includ-
ing the CIS countries, the European 
Community and also such non-Euro-
pean countries as Australia, Japan and 
Mongolia. Forty-six countries have rati-
fied the ECT and Russia and Byelorus-
sia apply the ECT on a temporary basis. 
As to Ukraine, the ECT was signed on 
behalf of the Government of Ukraine 
on 17 December 1994 and the Ukrainian 
Parliament ratified the ECT on 6 Febru-
ary 1998.

It may be argued that the scope of 
application of BIT and the ECT is some-
what close; however, the aim of the 
ECT’s provisions is to govern business 
and investment relationships specifi-
cally in the energy industry sector. In 
particular, the ECT applies to invest-
ment, trade and transit activities within 
the energy sector, whereas the scope of 
the BIT is the promotion and protection 
of foreign investment in different sec-
tors of the economy, including energy.

Furthermore, another multilateral 
treaty — the Convention on the Settle-
ment of Investment Disputes between 
States and Nationals of Other States of 

1965 (Washington Convention) should 
also be mentioned as a foundation 
for treaty arbitration. However, the 
Washington Convention primarily fo-
cuses on providing a mechanism of 
treaty arbitration by establishing the 
International Centre for Settlement 
of Investment Disputes (ICSID), one 
of the world’s leading dispute settle-
ment institutions.      

The treaty arbitration 
mechanism

The ECT and BIT, among their other 
terms, contain provisions establishing 
mechanisms for dispute resolution be-
tween host states and foreign investors. 
While an applicable BIT should be ex-
amined in order to determine the avail-
able settlement options for a particular 
dispute, arbitration has probably been 
acknowledged as the primary dispute 
settlement instrument in all BITs con-
cluded throughout the world.

The ECT also encourages, pursuant 
to Article 26, submission of disputes 
that cannot be amicably settled to the 
following arbitration options:

(1) To the ICSID, if the investor’s 
country and the host country are con-
tracting parties to the Washington Con-
vention, or the ICSID-based “Additional 
Facility Rules”, if either the investor’s 
country or the host country, but not 
both, is a party to the Washington Con-
vention; or,

(2) To a sole arbitrator or ad hoc 
arbitral tribunal established under the 
UNCITRAL Arbitration Rules; or,

(3) To the Arbitration Institute of 
the Stockholm Chamber of Commerce 
(SCC Arbitration Institute).     

In addition, the ECT provides that 
the contracting parties to the ECT pro-
vide their written consent or conclude 
an agreement (contract) in writing as 
required by the Washington Convention, 
the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 
of 1958 (New York Convention), or the 
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UNCITRAL Arbitration Rules, which 
requirement, as the case may be, would 
apply to a particular arbitration.

It should be noted that the type 
of disputes that may be referred to 
arbitration under the ECT is limited 
to an alleged breach of a host county’s 
obligation under Part III of the ECT 
concerning an investment made by a 
foreign investor. Part III of the ECT has 
established, inter alia, the following host 
country obligations concerning foreign 
investors in the energy sector: national 
and most favoured nation treatments, 
the right to hire foreign key personnel, 
compensation for losses, protection 
against expropriation, repatriation of 
investments, etc. On the other hand, 
energy investments, which may be cov-
ered by arbitration under the ECT, are 
defined broadly to include, but not lim-
ited to, movable and immovable prop-
erty, corporate and IP rights, licences, 
concessions and others.

As a matter of ECT arbitration 
practice, up to this time there have 
been several arbitrations initiated 
and pending under the ECT and one 
arbitration award rendered by the 
SCC Arbitration Institute in the case 
Nykomb Synergetics Technology Holding 
v. Latvia, wherein the investor’s claims 
against Latvia were partly satisfied by 
the arbitral tribunal.

Arbitration mechanisms under the 
vast number of BIT are comparable 
with those established under the ECT, 
although they may vary from one BIT 
to another. Quite often a particular BIT 
also provides a number of arbitration 
options including, for example: the 
ICSID, the Court of Arbitration of the 
International Chamber of Commerce 
and the UNCITRAL arbitration in the 
Ukraine-UK BIT; the ICSID and an ad 
hoc arbitral tribunal established accord-
ing to procedure as provided in the BIT 
itself — in Ukraine-Poland and Ukraine-
Germany BITs; the SCC Arbitration In-
stitute and the UNCITRAL Arbitration  
— in the Ukraine-Russia BIT; the ICSID 
and the UNCITRAL arbitration — in 
Ukraine-Canada and Ukraine-Kazakhstan 
BITs. However, some BITs provide for 
only one arbitration option such as the 
specifically agreed BIT arbitration pro-
cedure established under Ukraine-Libya 
and Ukraine-Turkmenistan BITs.

It should be emphasized that most 

BITs worldwide, including the BITs to 
which Ukraine is a party, provide for 
arbitration through the ICSID under the 
Washington Convention. In order for a dis-
pute to fall within the jurisdiction of the 
ICSID, such a dispute must meet all the 
following criteria, as established pursu-
ant to the Washington Convention: (1) the 
dispute must be a legal dispute arising 
from an investment, (2) the dispute must 
be between a contracting state to the 
Washington Convention and a national of 
another contracting state, and (3) the par-
ties to the dispute must agree in writing 
to submit disputes to the ICSID.

The Washington Convention does 
not provide a definition of the term 
“investment”; consequently, the practi-
cal application of the first of the above-
mentioned criteria resulted in a broad 
application of this requirement, and 
the ICSID arbitral tribunals consider-
ing the disputes arising out of services, 
construction, minerals development, 
technology and financial investments.

Regarding the requirement for 
written consent on submitting a dis-
pute to ICSID arbitration, it can be 
met by several means: (1) the parties 
to the dispute may conclude an agree-
ment providing for the reference of the 
dispute to the ICSID, (2) the national 
legislation of the contracting state may 
provide for a dispute settlement option 
through the ICSID, or (3) the consent 
to ICSID arbitration may be included 
in the applicable BIT. In practice, 
the third alternative of the foregoing 
methods of consents in writing was 
the most frequently used to establish 
ICSID jurisdiction over disputes.

ICSID arbitration possesses a number 
of significant benefits compared with 
other institutional or ad hoc arbitrations, 
the main of which is the enforceability of 
ICSID arbitral awards. In contrast to the 
New York Convention, which provides a 
number of grounds for challenging an 
award, according to Article 54 of the 
Washington Convention an ICSID arbitral 
award shall be enforceable in the nation-
al courts of each contracting state, as if 
such an award were a final judgment of 
the courts of a constituent state. Pursu-
ant to the special procedure established 
under the Washington Convention, inter-
pretation, revision or annulment of an 
ICSID award is the exclusive jurisdiction 
of the ICSID.

Furthermore, as the ICSID is a 
member of the World Bank group, a 
state which fails to comply with an 
ICSID arbitral award would risk not 
only negatively affecting its relation-
ship with this global international in-
stitution and damaging the state’s im-
age in the world business community, 
but also such a breaching state could 
become a subject to a “state-state” 
claim for the breach of its obligations 
under the Washington Convention and 
the bilateral or multilateral treaty on 
the basis of which the arbitration was 
initiated. 

Up to this time, Ukraine has been 
a party to four ICSID arbitrations: (1) 
Joseph Charles Lemire v. Ukraine, which 
was settled, (2) Generation Ukraine Inc 
v. Ukraine, found in favour of Ukraine, 
(3) Tokios Tokeles v. Ukraine, currently 
pending, and in which the ICSID 
arbitral tribunal has ruled that it has 
jurisdiction over the dispute, a point 
which was contested by Ukraine, and 
(4) a reported initiation of arbitration 
by the Western NIS Enterprise Fund 
against Ukraine. However, to date there 
has been no ICSID arbitration initiated 
by a Ukrainian investor against other 
foreign states.

Conclusion

Treaty arbitration is an effective 
dispute settlement method tailored spe-
cifically for “investor-state” disputes. 
In cases where contractual arbitration 
cannot be initiated or would risk being 
helpless, treaty arbitration under the 
ECT and BIT as discussed in this arti-
cle, may often be the only route avail-
able for a foreign investor to protect its 
rights in a dispute with a host state.

In practical terms, the global im-
plementation of treaty arbitration, 
which also includes Ukraine, has al-
ready proved to be fruitful, allowing 
many investors to protect their rights 
through arbitrating with states and vice 
versa. Moreover, the potential avail-
ability of treaty arbitration based on 
bilateral or multilateral treaties is often 
viewed as an advantage of the legal 
system of that country and additional 
security for the investment by those 
foreign investors considering whether 
to establish a business in a particular 
country.  


