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Ukrainian red estate law, in particular concerning the acquisition and
leasing of resdentid and office premises in urban areas and the right of
use to land underneath, is il in aprocess of development. The basic sys
tem for property transfersisrelatively straightforward and ill resembles
that in other Commonwedth of Independent States (CIS) countries. How-
ever, due to conflicts between the old Soviet and the new Ukrainian laws,
aswell asto severd technica problems in the current legidation, in some
Stuations, it can be impossible to give an absolute clean title opinion as
in the west. There are usudly procedures and verifications that can be
used to give assurances of title that may, as a practicd matter, be dis
factory. It is anticipated that the new Land Code will solve mogt of the
exising problems*

Mog date-owned resdentid premises remain lessad to the occupiers
under leaseholds that are normdly inherited by the leaseholder’'s heir.
There have been condderable changes, however, during the past four
years amed at enabling Ukrainians to acquire their own dwellings by pri-
vatisation. In generd, buildings and the apartments and offices in them
may be owned privately by Ukrainians and foreigners. Recent legidation
a0 permits some agricultura and other rural land to be purchased by
Ukrainians. Urban land, however, remains largely owned by the state and
can not yet be purchased.

! Ukrainian red estate law presently consists of the gpplicable Ukrainian Civil Code provisions,
principaly the 1963 Civil Code of Ukraine and the 1992 L and Code of Ukraine, as supplemented
by recent legidation including the 7 February 1991 law 'On Property’, as subsequently
amended, and anumber of Soviet eralaws that can il apply.

Much of theland and buildingsin Ukraine are till owned by the state. Consequently, thelaws
on the dispodition of state property are egpecidly reevant, such asthe laws 'On Enterprisesin
Ukraing, 'On Leasng of Sate Property’, 'On Privatisation-of the State Dwelling Fund', and 'On
Privatisation of Property of State Enterprises. On top of this legidative framework, Ukraine
imposed anew Congtitution in 1996 which, in Artides 13 and 14, assartsthe right of the Sate,
aswdl asof citizensand legd entities, to ownership rightsin redl estate 'as may be provided by

law'.
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Foreign purchasers

As observed beow, foreigners were initidly prohibited from purchasing
any red estate interests. Under the law 'On Property' (1991), purchases
by foreigners of buildings, as wel as of office and resdentid premisesin
them, are permitted. Foreigners can not purchase land.

These redrictions on land ownership are ordinarily not important,
gncethe private owners of abuilding have aright on payment of what are
presently nomina amounts to occupy the underlying land. This right is
supposed to continue indefinitely. Currently, where the gtate owns the
land underneath and there is no single private owner or asocidion of
owners, there is no charge for thisland use.

Privatisation of dwellings

Ukrainian urban resdents may currently ‘privatise’ the apartments they
rent by purchasing them for a sate-appraised vaue. Thisright arisesfrom
the 19 June 1992 law 'On Privatisation of the State Dwelling Fund'.
Whether any payment isin fact due from the occupier depends on avau-
ation basad on the location, type, condition and Sze of the premises and
on the number of family members or other occupiers involved.

For example, in Kiev, afamily of three may ordinarily privatise an apart-
ment of 73 sgm or lessfor free. For alarger apartment, an additiond pay-
ment would usually need to be made for the extra space basad on aformula.
Such an owner might continue to rent the premises rather than pay to priva-
tise it. Once privatised, the owner may ded with the premises as he or she
wishes, including sdlling, leasing, mortgaging or otherwise digposing of them.

Purchases of offices and apartments

To purchase office or resdentid premises, the first sep for the buyer is to
verify the sdler's title by reviewing his or her title documents and checking
these with the notary or exchange house (assuming one was used) respons-
ble for the conveyance. Although not yet customary in Ukraine, the buyer's
lawyers should prepare an overal sale agreement towhich the standard short
form "purchase-sde agreement’, described below, is attached as an exhibit
for execution, and then for usein thetitle regigtration process

The State authorities ordinarily will only register title based on the short
form contract. However, for contract law protection, it is advisable to have
agreements and indemnities documented in the overal sdle agreement. The
law of misrepresentation and fraud is not well deveoped in Ukraine, and
there is only limited recourse againg sdlers under the standard short form
contract.
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Turning to the title documents that should initidly be presented by the
sler, ordinarily anotarised purchase-sde contract, a contract of purchase
through an exchange house, or evidence of inheritance or gift, aswel as a
certificate from the Bureau of Technicd Inventory (BTI), should State that
the sdler isthe owner. (Although even if such evidence is not necessarily
concdlusve and further due diligence is usudly necesssary.)

If anotary was used, the contract for sdlewill state the number and bear
the sedl of the notary who handled the prior conveyance. The sler's BTI
certificate should show that thetitle isregistered there and cite the BT reg-
istration number. In addition, the sdler should provide a document stating
that the property isnot inviolation of law or subject to any mortgage, arrest
or other impediment. However, for the reasonsindicated below, such adoc-
ument will not necessarily provide conclusive proof.

On the buyer's Sde, an individua will need to show a passport. A cor-
porate buyer will need to prove that it is avdidly exising and registered
entity, which is usudly accomplished by providing a fully notarised and
legdised copy of a certificate of incorporation and charter.

Once goad title has been verified as much as possble and the price and
other sdleterms agreed, a contract of purchase-sdeis ordinarily executed
before anotary and the transaction islised in the register of notarid acts.
Ordinarily three origind copies of the sde contract are prepared, with one
copy for the buyer, onefor the notaria records and onefor the dler.

Certain purchases may dterndively take place a an exchange house,
which reduces the gtate duty fees from 5 per cent to 0.1 per cent, but
notarid registration may ill be preferred by abuyer for various reasons
and may, depending on the circumstances, produce a lower overdl tax
burden for the sdler. There are many such exchange houses in Kiev at
which individuas or certain groups may sl their privatised apartments.
Some buyers ingst upon state notarisation as an additiond safeguard of
title, asthe Sate notaries can asss with the verification process and pro-
vide the best proof of execution of a document.

The buyer should then apply for the transfer of the property to be reg-
isered at the BTI and obtain aregistration number. There are some loop-
holes to the notarisation and registration process described above. Once
aBTI certificate and regigration number exigt to evidence the transfer of
title, the documentation formdities are completed, athough in fact title
actualy passes with the execution of the contract of purchese-sde.

Special considerations for the acquisition of
buildings

Where abuilding isto be acquired, either by outright purchase or by pur-
chaang dl of the apartments, specid congderations apply. For formerly
gate-owned buildings, the gtate retains ownership of the non-privatised
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apartments and the common parts with title usualy held by the executive
committees of the loca councils, which in turn deegates management to
the loca state dwelling management enterprise (known as 'Zhek’). The
owners of dl gpartments must pay Zhek for its maintenance role, irre-
gpective of whether any sarvices are actudly provided, at rates that vary
depending on the number of occupants and whether the apartment is for
business or residential use.

Itis presently possiblefor the owners of dl of the apartments and other
premises in abuilding, following their complete acquistion by privatisa
tion, to form an association of owners (‘condominium’) to take over the
ownership of the common parts and respongbility for their maintenance.
The condominium can then retain Zhek or independently contract for
building maintenance.

Acquisition of shop premises

Shops are usudly specidly zoned and are subject to specid privatisation
rules. A single manager or a collective of the employees that run ashop
may privatise the shop's business, but they must go through a specid
procedure to privatise the shop's premises as well. Unless the premises
are privatised, then they are ordinarily leased by the state to the new pri-
vate shop enterprise.

The exigence of shop premises can make acquisition of a building
condderably more complex, epecidly if the acquirer would like to
redesgnate the entire premises for office or resdentid use. If a shop's
premises are privatised, then their owner becomes a co-owner of the
common parts with the other apartment and office owners and is subject
to maintenance payments to Zhek unless a condominium is formed.

Land underneath premises

As previoudy obsarved, on payment of the relevant land tax (presently a
minima sum), the owner of dl of abuilding (including a condominium)
has the right to use of the land undernesth, in principle in perpetuity (if
properly documented). (The same rules for land use generdly apply for
the beneficiary of aright of use to agtate building.) These land use rights
pass with the transfer of the building giving rise to them, and can only
pass to the new owner. This right of transfer was confirmed by Article 30
of the Land Code of Ukraine. The new owner of properly should register
its, hisor her right of use to the land. Although the transfer of the right of
use to land passes automatically, it should be documented in the transfer
documentation.

Where the gate continues to own the land undernegath, for example
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where gpartments are owned by different persons and the date is a co-
owner, there is no charge for the land use under current law.

Rights of use to undeveloped land - greenfield
developments

Rights of land use are the usud form of rights to land. As observed,
these rights automaticaly follow from ownership of the building on a
gte. However, before abuilding is congtructed, where land is, as usud,
held by the sate, a temporary right of use must be granted to dlow
congruction.

Obtaining a right of use for congruction requires numerous locd
goprovas to be granted. Project gpprovas for congruction of the pro-
posad structure on the Stewill dso berequired. In principle, thistempo-
rary right lapses once condruction isfinished, and the right of use to the
Ste beow should then be established by aseparate act by thelocd author-
ity. Usudly, temporary rights of use for congtruction cover much more
landthan is granted by permanent rights of use, Snce additiond areasare
typicaly necessary for congtruction.

A right of use to land, as well as to sae-owned buildings, can be
granted for long fixed periods or in perpetuity by the sate. Such aright
will usudly dso be made subject to conditions or purposes which, if vio-
lated, can result in forfeiture.

Land ownership and leasing

As obsarved, rights of use to land are the norm for Ukraine, but some
land can be owned directly by Ukrainian citizens. Under the 1992 Land
Code of Ukraine, Ukrainians may only own land in limited circum-
dances, such as rural homes, garages, farms and gardens. Foreign
individuds are expresdy prohibited under the 1991 law 'On Property™
from owning land. This prohibition on land ownership has been gen-
erdly interpreted to gpply to foreign companies. Arguably the prohi-
bition ds0 gppliesto Ukrainian companiesthat are mgjority owned by
foreign persons or entities,

Foreigners may, however, lease land from the state on the same
bass as Ukrainians, and such leases may run for up to S0 years (less
one day) and arguably may be prolonged. (Foreigners may dso have
rights of use to property, as discussed above, for longer periods or in
perpetuity.) Land ownership is permissble under the Conditution as
may be provided by law, and it is anticipated that future legidation will
expand land ownership rights.



Real Estate Law 231
Documentation and due diligence for purchases

The traditiona purchase-sde contract for the transfer of premisesis typ-
icaly contained on only one or two pages (with annexes). Usudly such an
agreement merely setes the names of the parties, the address of the
premises with a brief description of the floor plan, the price and the cur-
rent regisration number dlocated by the BTI. It shows the Sgnature of
the parties, and the sgnature, sed and number of the notary, if one is
used.

Increasingly eaborate agreements, more like those used in the wes,
are now being used for transactions of substance, especidly for transac-
tions where foreign buyers and their lawyers are involved and the Ukrain-
lan Hler has subgantid assets Agreements guaranteeing absolute and
unconditiond title, the physca condition of premises, the absence of
knowledge of defects, etc may often be obtained by negotiation. These are
recommended to supplement the generdly untested and somewhat vague
protections under the Land Code of Ukraine and other legidation. As
observed, these additiond contractual protectionsare usualy containedin
an overd| sdle agreement to which the Sandard short form purchese-sde
agreement is attached as an exhibit for execution and use inthettitle reg-
igration process. The date notaria and other state authorities are usudly
reluctant to acoept sde documentsfor execution and regidtration that are
not in atraditional short form format.

One verson of the purchase-sale contract that is registered must be in
Ukrainian, but the contract can be made in two or more languages. Once
aforeign purchaser obtains an agreement in principle to acquire a prop-
erty, in addition to verifying theftitle legdly, certain practica verifications
should be made asto the chain of title from the state. In the meantime, in
order to protect the purchasers right to acquire the property on agreed
terms, along lease with a purchase option might be Sgned at the outset.

~ Such a lease-purchase option document could give the purchaser the
right to hold in escrow the prior purchase-sdle contract or other evidence
of title, which could make atransfer to others more difficult, if for exam-
ple athird party offers a higher price before completion. A sler will usu-
dly require a down payment before parting with its purchase-sde
contract. While not required, it would be preferable to have this lesse-
option document executed before the notary (if one was used) who was
responsblefor the previous sde of the property, andwho holds one of the
origind copies of the prior purchase-sde contract. In principle, however,
as explained beow, if the sdler sdIs to athird party in violation of the
lease-option terms, the lessegs rights are terminated except agand its
lessor (the Hler) for breach of contract.
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Leases

Leases on resdentid dwellings, offices and buildings may be vdidly
granted, including to foreigners, as noted above. Under the Soviet system,
lease terms of 15 years were typicd, but longer periods are now being
agreed. Themaximum lesseterm isuncertain, but alesse should certainly
be vdid for at leest up to 50 years (less one day) and can probably be
renewed.

In generd, lease provisons can cover whatever the landlord and tenant
agree. Typicaly, leases define the rent, the term and the extent and qual-
ity of permitted refurbishments, and may provide for first refusa rights
should the premises be offered to athird party purchaser. Leases should
bein Ukrainian (but may aso be in asecond language) and may, but need
not, be executed before anotary. If the lessor conveystitle to another per-
son, then the transfer is subject to the lessegs rights to the leased premises
under the pre-exising leese

Zoning

All Ukrainianrea property, including premises and undeveloped land, are
ordinarily subject to use zoning. Mog urban offices and gpartments in
urban buildings will be zoned for resdentid or non-resdentid use
Changes in zoning can be difficult to obtain, and therefore the zoning Sa

tus should aways be confirmed prior to acquistion or renovetion. Where
anon-permitted use is anticipated, the necessary changein zoning should
awaysbe carried out before the property acquigtion. There are, however,

anumber of exceptions that permit certain non-zoned uses

Mortgages

Ukrainian legidation permits mortgages (‘hypothecas), but they may be
of limited value. In order to creste amortgage, amortgage document must
be executed between the owner (mortgagor) and the creditor (mortgagee)
before a notary. Once mortgaged, the owner can not sdl the property,
except with the creditor's consent, until the mortgege is released.

If there is a default permitting the mortgage to be enforced, then the
creditor can take over the property and cause it to be sold at ajudicidly
upervised public auction. Following the sale, the creditor may deduct the
amount secured from the sale proceads, and must then pay over any balance
totheformer owner. If there are no purchasersin the auction, then the cred-
itor can acquire the property based on afair gppraisd of its market vaue
which, in the aisence of other purchasers, can be expected to be low.
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One of the principd problemswith mortgeges presently isthat it is dif-
ficult to verify whether the owner has previoudy mortgaged the properly
before another notary, as there are hundreds of notaries in many aress
and no central index or registry of mortgages. In principle, amortgage (or
unregistered sale) executed before a notary prevails over any subsequent
mortgage transaction.

Enforcement

If an owner-occupier SHIs, but improperly refusesto vacate, the purchaser
can move to have the transaction st asde or to have the former owner
evicted. If atenant stays on after its, his or her lease expires, eviction is
a0 posshble

Normally proceedings for property disputes must be brought before the
ordinary state courts, but where only corporate entities or entrepreneurs
(registered sole traders) are involved, rather than smple individuds, pro-
ceedings must be initiated in the state arbitration courts. Once an eviction
order is obtained, the judicid clerks may authorise the locd militia to
cany out the eviction. The militiashould enforce the order but, asthey are
not under the direct control of the courts, enforcement problems occa
sondly arise It is therefore aways preferable to take vacant possesson
on or before paying for the purchase of premises.

Special considerations for purchasing and leas-
ing state property

Theforegoing has concentrated on dedingsin privately held property, but
much red estate, both buildings and land, is held by the state. Any pur-
chase of gae-owned property or leese of dl of the property of a Sate
enterprise must be made through the State Property Fund (SPF), and ordi-
narily aso with the approva of the rdlevant ministry.

It gppearsthat leesng some, but lessthan dl, of the property of agtate
enterprise may be negotiated directly with the enterprise in question, sub-
ject to gpprova of the relevant ministry but without SPF consent. Practice
in this respect varies, however, and the relevant law is not dear. Such a
lease gppears to be subject to being voided on privatisation of the enter-
prise that grantsit, if the SPFwas not formally involved.

Fees and taxes

Where anotary is used for the sdle of premises and other red property,
date duty covering registration and notarial fees of about 5 per cent of the
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dated transfer vaue must be paid, subject to reductionsfor certain trans-
fers within families. As noted earlier, where an exchange house is used,
the fees are only 0.1 per cent, but other taxes may subsequently apply to
increase the vendor's overal tax burden. Use of anotary for transactions
should therefore be evauated on a case-by-case basis

As observed, where abuilding is owned privately by a single owner or
condominium, then land tax is payable. This is presently a nomind
amount. However, new taxes are expected to be adopted and apply to redl
property in the near future.

Future legislation

A new Civil Code that will incorporate arevised Land Code is planned for
1998 This is presently being developed with reference to the laws of
other avil law countries, in particular France and Germany. In addition, a
new law 'On Property’ is expected in 1998 but, based on the current draft
of this law, it is unlikely to do more of subgtance than to abolish the old
Soviet concept of commund property, leaving only private and state prop-
erty, much as in the west.



